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OPINION

GOULD, Circuit Judge: 

Petitioner Johnny Lee Riley, Jr. appeals the district court’s
denial of his petition for a writ of habeas corpus, which was
filed on March 6, 2002 in the United States District Court for
the Western District of Washington. Riley was convicted in
Washington state court of assault and of carrying a short fire-
arm. His direct appeals and his personal restraint petition in
Washington state court were to no avail. In his federal habeas
corpus petition pursuant to 28 U.S.C. § 2254, Riley asserted
that he received ineffective assistance of counsel at his Wash-
ington state court trial; that the prosecutor engaged in miscon-
duct that denied him his right to a fair trial; and that an
accumulation of errors violated his right to due process. The
district court rejected Riley’s claims. Riley appealed. We have
jurisdiction under 28 U.S.C. § 2253 and reverse the judgment
of the district court. 

I1

On June 16, 1994, Riley saw Gustavo Jaramillo and Aaron
Calloway drive up in a car to an apartment complex where
Riley was visiting a friend. Riley was informed that the car
used by Jaramillo and Calloway was for sale. Thinking that
his father might want the car, Riley approached Jaramillo and
Calloway to express interest in purchasing it. After a conver-
sation with Jaramillo and Calloway, Riley left to find his
father, but was unsuccessful. At this point, the parties’
accounts diverge. 

Riley testified: Riley and an associate, Edward Pettis,
returned to talk about the car. Riley asked if Jaramillo and
Calloway were in a gang. Jaramillo said they were. Riley, in

1We generally recite the facts as established in the state court proceed-
ings and the rulings of the Washington State Supreme Court. 
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an ill-starred jest, called Jaramillo a “wanna-be.” Jaramillo
told Riley he “didn’t know who he was f___ing with.” Riley
responded “yeah, right.” Jaramillo then threatened to shoot
Riley.2 In response Riley drew his gun, pointed it at Jaramillo
and told Jaramillo to give up his gun. Jaramillo denied that he
had a gun, but Riley said he could see a gun in Jaramillo’s
pants pocket. Jaramillo replied that his gun was in some
bushes across the street and that there were police officers
across the street. Riley thought these were efforts to distract
him. Jaramillo reached for his gun. Riley shot Jaramillo in
self-defense and ran. 

Calloway testified: In the second meeting, Riley and his
associate confronted Calloway and Jaramillo at gunpoint and
demanded Jaramillo’s gun. Riley attempted to take the gun
from Jaramillo. The other man held Calloway down and took
his pager. Riley then shot Jaramillo and took his gun. 

Jaramillo testified: He arrived at the scene in a stolen car
and was armed with a 9-millimeter handgun. Jaramillo said
that Riley demanded his gun, but Jaramillo did not remember
whether he made any threatening movements after Riley
demanded the weapon. 

Riley’s associate, Pettis, was not called as a witness and did
not testify. 

Riley was charged with first degree assault, two counts of
first degree robbery, and unlawful possession of a short firearm.3

2According to Riley’s brief, Riley testified at trial that Jaramillo told
Riley that he was going to “bust a cap in Riley’s ass.” This colorful char-
acterization was not challenged by the government, and the state court
opinions treated it as a threat to shoot Riley, if Riley’s testimony was
believed. 

3Before trial, the court granted Riley’s motion to sever the firearm
count. The parties stipulated to submitting the firearm charge to the judge
based on the evidence introduced at trial, and Riley was found guilty of
that offense. 
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Trial commenced in Pierce County Superior Court in the State
of Washington on November 7, 1994. Riley was represented
by attorney Gary Clower. The jury convicted Riley of assault
but acquitted him of robbery. On January 11, 1995 Riley was
sentenced to a term of imprisonment of 300 months. 

Riley filed a direct appeal to the Washington Court of
Appeals, asserting that the trial court’s “first aggressor”
instruction was given in error, that prosecutorial misconduct
denied Riley a fair trial, and that the trial court erred in impos-
ing an exceptional sentence. The Washington Court of
Appeals rejected these claims on May 21, 1997. On direct
appeal to the Washington State Supreme Court, Riley pre-
sented only the question of whether the “first aggressor”
instruction violated his First Amendment rights. The Wash-
ington State Supreme Court on May 13, 1999 held that there
was no error. 

In another bid for freedom, Riley returned to the Washing-
ton Court of Appeals by filing a personal restraint petition,
alleging claims of ineffective assistance of counsel and pro-
secutorial misconduct. The Washington Court of Appeals on
August 3, 2001 rejected Riley’s ineffective assistance of
counsel claims on the merits and held that his prosecutorial
misconduct claims were procedurally barred by Washington’s
“relitigation rule.”4 The Commissioner of the Washington
State Supreme Court affirmed, and the Washington State
Supreme Court then, on October 25, 2001, denied Riley’s
motion to modify the Commissioner’s ruling. 

Riley commenced this federal habeas action in the district
court on March 6, 2002. On October 17, 2002, the magistrate
judge issued a report and recommendation suggesting that
Riley’s petition be dismissed with prejudice. The district court

4Washington’s “religitation rule” prohibits relitigation of issues already
presented on direct appeal. In re Taylor, 717 P.2d 755, 758 (Wash. 1986).
See also Pirtle v. Morgan, 313 F.3d 1160, 1165 (9th Cir. 2002). 
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adopted the magistrate judge’s report and recommendation,
and denied the petition on December 6, 2002. This appeal fol-
lowed. 

II

Riley’s petition is governed by the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (“AEDPA”). AEDPA’s con-
strained review permits a federal court to grant habeas relief
affecting a state prisoner only when a state court’s ruling:

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or (2) resulted
in a decision that was based on an unreasonable
determination of the facts in light of the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(d). 

A state court’s decision is “contrary to” federal law if it: (1)
“applies a rule that contradicts the governing law” set forth in
Supreme Court case authority, or (2) applies controlling law
to a set of facts that is “materially indistinguishable” from a
Supreme Court decision but nevertheless reaches a different
result. Lockyer v. Andrade, 123 S.Ct. 1166, 1173 (2003). A
state court’s decision is an “unreasonable application” of fed-
eral law only if it is “objectively unreasonable,” which “re-
quires the state court decision to be more than incorrect or
erroneous.” Id. at 1174. 

We review a district court’s decision to deny a 28 U.S.C.
§ 2254 habeas petition de novo. Clark v. Murphy, 331 F.3d
1062, 1067 (9th Cir. 2003). The district court’s factual find-
ings relevant to its determination are reviewed for clear error.
Gandarela v. Johnson, 286 F.3d 1080, 1085 (9th Cir. 2002).
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III

Riley claims that he was denied effective assistance of
counsel because his lawyer Clower did not interview a key
witness, Edward Pettis, and introduce his testimony at trial,
and because Clower did not object when the prosecutor made
improper closing argument. 

[1] Under the Sixth Amendment to the United States Con-
stitution, criminal defendants are guaranteed the right to
effective assistance of counsel. Strickland v. Washington, 466
U.S. 668, 685 (1984). To establish that Riley was deprived of
effective assistance of counsel, Strickland’s familiar test
requires that Riley establish that Clower’s performance fell
below an objective standard of reasonableness, and that
Clower’s defective performance actually prejudiced him. Id.
at 688. 

Riley submitted evidence to the district court that Clower
never contacted Edward Pettis to interview him about the
case. The record contains no evidence to explain this omission
or the fact that Pettis was not called as a witness on Riley’s
behalf, even though Pettis might have corroborated Riley’s
testimony that Jaramillo threatened to shoot him. Pettis filed
a declaration in Riley’s personal restraint proceedings, which
was in the record before the district court, stating how Pettis
would have testified, if called to testify. Pettis said: 

Johnny [Riley] went up to [Calloway and Jaramillo]
to talk about the car. The guys looked and acted like
gang members. I remember one of them saying the
name of his gang at some point. I’d never heard of
it. The conversation was friendly until Johnny
[Riley] said something about the guys being “wanna-
bes.” I remember those words clearly because every-
thing changed as soon as he said that. Even though
Johnny [Riley] was just joking around, the guys got
real mad. They started threatening Johnny [Riley].
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When one of them said he was going to shoot
Johnny [Riley], I ran away. I wouldn’t have been
afraid of these guys if they didn’t have a gun because
they were younger and smaller than me and Johnny
[Riley]. But when one of them started talking about
shooting, he sounded like he really meant it. I think
he wanted to prove how tough he was because he
thought Johnny [Riley] had insulted him. 

I didn’t see what happened after that, but I heard a
gun go off. Johnny [Riley] met up with me a couple
of minutes later and said ‘He tried to shoot me.’ 

. . . 

I was never contacted by Johnny [Riley’s] lawyer or
anybody working for him. If they had asked me, I
would have told them the same thing I’m saying
now. I would have been willing to testify in court if
they wanted me to, and I would have told the truth.

The Respondent-Appellee has not challenged or contra-
dicted Riley’s evidence that Pettis was with him on the day
of the shooting, and that Pettis would have testified about a
threat to shoot Riley, as set forth in Pettis’s declaration. And
so we must consider Strickland’s two-part test, assessing the
objective reasonableness of counsel’s performance and
assessing prejudice, as applied to the facts that Pettis says
would have been his testimony had he been called as a wit-
ness by Riley’s counsel. 

A

[2] Under Strickland, we first determine whether Clower’s
performance fell below an “objective standard of reasonable-
ness.” Strickland, 466 U.S. at 688. Counsel “has a duty to
make reasonable investigations or to make a reasonable deci-
sion that makes particular investigations unnecessary.” Id. at
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691. We have held that “a lawyer who fails adequately to
investigate, and to introduce into evidence, evidence that
demonstrates his client’s factual innocence, or that raises suf-
ficient doubt as to that question to undermine confidence in
the verdict, renders deficient performance.” Avila v. Galaza,
297 F.3d 911, 919 (9th Cir. 2002) (quoting Hart v. Gomez,
174 F.3d 1067, 1070 (9th Cir. 1999)); see also Lord v. Wood,
184 F.3d 1083, 1096 (9th Cir. 1999) (counsel’s performance
was deficient where counsel failed to interview three wit-
nesses who had material evidence as to their client’s inno-
cence). Of course, counsel need not interview every possible
witness to have performed proficiently. LaGrand v. Stewart,
133 F.3d 1253, 1274 (9th Cir. 1998) (concluding there was no
prejudice where trial counsel had personally interviewed the
one eyewitness and read investigative reports and transcripts
of interviews with all other witnesses). “However, where (as
here) a lawyer does not put a witness on the stand, his deci-
sion will be entitled to less deference than if he interviews the
witness. The reason for this is simple: A lawyer who inter-
views the witness can rely on his assessment of their articu-
lateness and demeanor-factors we are not in a position to
second-guess.” Lord, 184 F.3d at 1095 n.8 (parenthetical in
original). 

[3] Clower’s performance fell below an “objective standard
of reasonableness” because he failed to interview Pettis. Hav-
ing never spoken with Pettis, Clower could not have fully
assessed Pettis’s version of the events, Pettis’s credibility and
demeanor, or any other aspect of his involvement that might
have reinforced Riley’s defense. Strickland held that
“[S]trategic choices made after less than complete investiga-
tion are reasonable precisely to the extent that reasonable pro-
fessional judgments support the limitations on investigation.”
466 U.S. at 690-91. Although counsel here made some inves-
tigation (he met with his client Riley at least), counsel did not
follow up with Pettis after Riley told counsel Pettis had been
with him when the dispute with Jaramillo and Calloway
erupted. And the record does not disclose any reason for the
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failure of counsel to contact Pettis. Thus, the rule of Strick-
land requiring “reasonable professional judgments” before
limiting investigation is offended here. The government has
provided no testimony of counsel as to why he did not contact
Pettis. Having never interviewed Pettis, Clower could not
have determined what Pettis would have said about the shoot-
ing, whether Pettis would have been a credible defense wit-
ness, and whether Pettis should have been called to testify to
aid the defense. The record shows that counsel did not make
a reasonable professional judgment to ignore an important
corroborating witness. 

[4] Riley’s story was that he acted in self-defense after
being threatened with deadly force by Jaramillo. Under
Riley’s version of the facts, Pettis was present when Jaramil-
lo’s verbal threat was made. Counsel should reasonably have
considered whether Pettis could effectively testify that in a
verbal confrontation before the shooting Jaramillo had threat-
ened Riley’s life. Clower unmistakably did not conduct a rea-
sonable investigation that rendered Pettis’s testimony, much
less an interview, unnecessary. It should have appeared to a
reasonable defense counsel that Pettis’s testimony might bol-
ster Riley’s tale of self-defense. Considering that Clower cal-
led only Riley as a defense witness at trial, Clower’s failure
even to interview Pettis as a possible defense witness was a
significant omission. Clower’s failure to interview Pettis ren-
dered his performance below an objective standard of reason-
ableness. 

B

[5] Under Strickland, we next evaluate whether Clower’s
failure to interview Pettis prejudiced Riley. To establish prej-
udice, Riley must demonstrate “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the pro-
ceeding would have been different. A reasonable probability
is a probability sufficient to undermine confidence in the out-
come.” Strickland, 466 U.S. at 694. 
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[6] Riley’s sole defense at trial on the assault charge was
that he shot Jaramillo in self-defense. The events that took
place when Riley and Pettis approached Jaramillo and Cal-
loway the second time were important. Riley said that he and
Pettis came back in peace to negotiate about buying the car.
Jaramillo and Calloway both said that Riley came upon them
with Riley’s gun drawn to rob them. Riley’s version was sup-
ported solely by his own testimony. 

The magistrate judge’s report and recommendation,
adopted by the district court, reasoned that not calling Pettis
could not have mattered because Pettis said that he had run
away before the fateful shooting. Stated another way, when
Pettis heard Jaramillo threaten to shoot Riley, Pettis ran to
avoid threatened danger. It is true that Pettis could not testify
whether Riley, with his gun pointed at Jaramillo, saw
Jaramillo move as if to go for his gun, leading to a legitimate
self-defense shooting. That tale was told, and could only be
told, by Riley. But Riley may have been defeated in the jury’s
mind before that point was even reached. 

[7] Riley and the prosecutor were in a race for the hearts
and minds of the jury. If the jury thought that Riley had gone
after Jaramillo and Calloway with gun drawn to rob them
before the shooting, Riley would lose the race to convince the
jury without getting out of the starting blocks. Yet if the jury
thought that Riley pulled his gun only in response to Jaramil-
lo’s threat to shoot Riley, then Riley’s pointing a gun at
Jaramillo might be understandable as a defensive action,5 and

5Under Washington law, if properly instructed, a jury might have con-
sidered that Riley was entitled to draw his gun in response to the verbal
threat on his life from Jaramillo if Riley reasonably believed he was in
danger of being shot. State v. Walden, 932 P.2d 1237, 1239 (Wash. 1997)
(en banc) (“[t]he degree of force used in self-defense is limited to what a
reasonably prudent person would find necessary under the conditions as
they appeared to the defendant.”); see also State v. Theroff, 622 P.2d 1240,
1244 (Wash. 1980) (“[a] person’s right to use force is dependent upon
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the jury would have to decide if Riley’s further story about
Jaramillo’s movement for his gun had a ring of truth. Whether
Riley could be believed by the jury was dramatically affected
by whether the jury found that Jaramillo had first threatened
Riley before Riley pulled his gun. 

[8] In this sense, Pettis was a critical witness to lend credi-
bility to Riley’s story of threat by Jaramillo and response by
Riley. Pettis’s testimony would have been “ ‘consistent with

what a reasonably cautious and prudent person in similar circumstances
would have done and whether he reasonably believed he was in danger of
bodily harm. Actual danger need not be present.”). However, the verbal
threat alone would not have justified Riley shooting Jaramillo. 

This conclusion is consistent with the Washington State Supreme
Court’s opinion in Riley’s direct appeal. State v. Riley, 976 P.2d 624, 628
(Wash. 1999). In rejecting Riley’s direct appeal, the Washington State
Supreme Court held that “the giving of an [first] aggressor instruction
where words alone are the asserted provocation would be error . . . .” Id.
at 629. In discussing its holding, the court observed that “a ‘victim’ faced
with only words is not entitled to respond with force,” and that 

[f]or the victim’s use of force to be lawful, the victim must rea-
sonably believe he or she was in danger of imminent harm. How-
ever, mere words alone do not give rise to reasonable
apprehension of great bodily harm. If applied in a case like this
one, a rule that words alone preclude the speaker from claiming
self-defense could lead to the conclusion that insults about a gang
affiliation justify a violent response. 

Id. at 628-29. The court thus expressed its rationale that a “victim” of
words is not permitted to respond with violence based on the words alone.
Id. at 629 (“such a rule [where a speaker could be a “first aggressor” based
on words alone] would effectively permit violence by a ‘victim’ of mere
words . . .” ) (emphasis added). 

Riley’s version was that Jaramillo made a genuine threat to shoot Riley.
Therefore, Riley was justified in drawing his gun (but not shooting) as a
defensive measure in response to Jaramillo’s threat to shoot him. How-
ever, Riley would not have been justified in using violent force (in the
form of shooting Jaramillo) based on Jaramillo’s threat alone. The self-
defense justification of the shooting requires a jury to believe Riley’s story
that Jaramillo made a sudden movement for his gun. 
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[Riley’s] account’ and would have created more equilibrium
in the evidence presented to the jury.” Luna v. Cambra, 306
F.3d 954, 961 (9th Cir. 2002), amended, 311 F.3d 928 (quot-
ing Brown v. Myers, 137 F.3d 1154, 1157 (9th Cir. 1998)).
Here, as in Brown, “without any corroborating witnesses,
[Riley’s] bare testimony left him without any effective
defense.” Brown, 137 F.3d at 1158; see also Anderson v.
Johnson, 338 F.3d 382, 394 (5th Cir. 2003) (counsel’s failure
to call a witness who was one of only two adults to observe
the alleged crime prejudiced the petitioner because the wit-
ness’s testimony “would have been a powerful rebuttal to that
of the victim and her minor daughter”). Pettis’s testimony was
important to support Riley’s version of the events, and may
have led to a different verdict, but was not considered by
Riley’s counsel Clower who did not contact Pettis or call him
as a witness, after Riley alerted Clower to Pettis’s knowledge.6

[9] The importance of Pettis’s testimony is underscored by
the “first aggressor” jury instruction. At the close of trial, the
jury was instructed that Riley could not claim self-defense if
the jury found Riley to be the “first aggressor.”7 Under the
prosecution’s evidence based on testimony of Jaramillo and
Calloway, Riley was the “first aggressor.” Under Riley’s testi-
mony, uncorroborated because Pettis was not also called to

6The record contains no statement from Clower regarding why he did
not call Pettis. But it does contain evidence of Riley’s advice to Clower
about Pettis’s presence when the verbal threat was made by Jaramillo, and
evidence of Pettis’s statement that he was never contacted by Clower but
if called would have testified that Jaramillo threatened Riley when angered
by Riley’s characterization of Jaramillo as a “wanna be.” 

7This instruction stated: 

No person may, by any intentional act reasonably likely to pro-
voke a belligerent response, create a necessity for acting in self
defense and thereupon use, offer or attempt to use force upon or
toward another person. Therefore, if you find beyond a reason-
able doubt that the defendant was the aggressor, and that defen-
dant’s acts and conduct provoked or commenced the fight, then
self-defense is not available as a defense. 

18013RILEY v. PAYNE



testify, Riley approached to talk about the car, was not the
“first aggressor,” and drew his gun in self-defense when
Jaramillo threatened him. If so, Riley would have been eligi-
ble to invoke self-defense. Pettis’s knowledge went directly to
whether Riley was the “first aggressor.” See State v.
Callahan, 943 P.2d 676, 680-81 (Wash. Ct. App. 1997) (hold-
ing that where defendant pulled his gun because he was “out-
numbered [by three men] and fearing for his safety,” the
evidence tended to show that defendant’s fear “was objec-
tively reasonable, the force used was no greater than neces-
sary, and he was not the first aggressor”). 

It is regrettable that we live in such a violent world that
some may forfeit life or health to a perception of disrespect
and a resulting violent response. But in this context, a jury
could conclude that it would be reasonable for a person whose
life was credibly threatened by a young gang member, to
draw a gun first for protection. The jury could disbelieve that
story, but it would have been more effectively presented if
Pettis had been invited to testify at trial. Similarly, the jury
could disbelieve that Riley, with gun pointed at Jaramillo, was
thereafter threatened sufficiently to justify Riley’s use of
deadly force. How the stage was set in the jury’s mind might
have spelled the difference between a verdict of guilt, or
instead a trial conclusion of “not guilty” because of reason-
able doubt. 

[10] We conclude that there is a reasonable probability that,
but for Clower’s failure to interview or call Pettis, the verdict
would have been different. Counsel’s unexplained failure to
interview a witness who would have said that the victim in
anger threatened to shoot Riley undermines our confidence in
the jury verdict rejecting Riley’s plea of self-defense. We con-
clude that, under governing standards as established by the
United States Supreme Court, Riley was prejudiced by
Clower’s omission.8 

8Our determination is bolstered by an analysis of the strength of the
government’s case. We have previously held that our evaluation of Strick-
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IV

Because of AEDPA’s constrained standards of review, we
must proceed further in analysis. The Washington State
Supreme Court denied review, thereby affirming the ruling
and reasoning of its Commissioner, who had rejected Riley’s
ineffective assistance of counsel claim in these terms: 

Mr. Riley fails to show that there was no legitimate
tactical reason not to pursue Pettis as a witness. Pet-
tis had a criminal record, and he might well have
been implicated as an accomplice in Mr. Riley’s
crimes. And as Pettis admits, he initially misled the
police about his knowledge of the incident. Under
the circumstances, counsel could have legitimately
decided to concentrate on attacking the credibility of
Jaramillo and Calloway, who had criminal back-
grounds. Moreover, according to his declaration,
Pettis would have verified only that someone threat-
ened to shoot Mr. Riley. He evidently did not know
whether Jaramillo or Calloway actually had a gun,
and he was not a witness to the critical events which
ensued. I therefore agree with the Chief Judge [of the
Washington State Court of Appeals] that there is no
reasonable probability that Pettis’s testimony would
have changed the outcome. 

land prejudice must be considered in light of the strength of the govern-
ment’s case. Luna v. Cambra, 306 F.3d 954, 966 (9th Cir. 2002),
amended, 311 F.3d 928, citing Strickland, 466 U.S. at 696 (“a verdict or
conclusion only weakly supported by the record is more likely to have
been affected by errors than one with overwhelming record support.”). In
this case, the trial was essentially a credibility contest between Riley on
the one hand, and Calloway and Jaramillo on the other. The record does
not indicate that anyone else testified in support of the prosecution’s the-
ory of the case on this crucial issue (i.e. that Riley approached Jaramillo
and Calloway for the second time with a drawn gun, intending to rob
them). 
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This determination focused on Pettis’s credibility as a poten-
tial defense witness and the events to which he could have
testified, if called. 

It appears that the Commissioner’s reasoning rejects both
deficiency by Clower and prejudice from failure to interview
or call Pettis as a witness. The standard identified by the
Commissioner was that Riley had to show “counsel’s perfor-
mance fell below an objective standard of reasonableness and
that, but for counsel’s errors, there is a reasonable probability
that the outcome of the trial would have been different.” The
Commissioner cited a Washington case, State v. McFarland,
899 P.2d 1251 (Wash. 1995), for the standard under which he
was reviewing the claim of ineffective assistance of counsel
and that case suggested that Washington courts applied the
“2-prong test in Strickland.” Thus, it appears that the Wash-
ington court decision was purporting to apply Strickland’s
test. In this sense, we decline to say that the state court deci-
sion was “contrary to” the law that the Supreme Court of the
United States established in Strickland, but we also must
assess whether the Commissioner’s decision “involved an
unreasonable application of clearly established Federal law, as
determined by the Supreme Court of the United States” in Str-
ickland. 28 U.S.C. § 2254(d). Further, to the extent the deci-
sion rests on factual grounds, we review only if the decision
was “based on an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.”
Id. 

We see no unreasonable factual determination in the Com-
missioner’s opinion, which rests on what Pettis said in his
declaration: when first asked by police about the shooting,
Pettis said: “I told them I didn’t know anything. I didn’t want
to cooperate because I had a probation warrant out. Also, I
didn’t really like to talk with the police because I didn’t trust
them.” Thus, the Commissioner’s statement that “as Pettis
admits, he initially misled the police about his knowledge of
the incident” is technically correct. 
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But the question before us is whether the state court’s
application of Strickland was “unreasonable.” The Supreme
Court’s precedent says that we cannot lightly so conclude, but
can only determine that there has been an “unreasonable
application” of federal law if the state court decision is “ob-
jectively unreasonable” which means something more than
merely “incorrect or erroneous.” Lockyer v. Andrade, 123
S.Ct 1166, 1173-74 (2003). This standard is properly deferen-
tial because of the important role that state courts play in
applying federal constitutional guarantees and because of fed-
eralism concerns that are evoked when we assess whether a
state court system holds a state prisoner in violation of the
federal constitution. 

Even under the narrow constraint of our review under
AEDPA and the Supreme Court’s precedent, we conclude
here that there was an unreasonable application of Strickland,
an application “objectively unreasonable” that we believe
would be soundly decried by any reasonable defense counsel.
We are left with the unmistakable conclusion that the Wash-
ington State Supreme Court, through its Commissioner, did
not properly address the impact of Clower’s failure to inter-
view Pettis or call him as a witness. Most striking is the obvi-
ous impact that Pettis’s testimony could have had on the
jury’s determination of whether Riley was the “first aggres-
sor.” The defense in this case was premised on the factual the-
ory that Jaramillo had threatened Riley’s life before Riley
drew his gun. Otherwise, Riley was the first aggressor and
self-defense could not be found by the jury. 

Although we have emphasized the value that Pettis’s testi-
mony would have had on the issue of whether Riley was the
“first aggressor,” there is also significance in Pettis’s potential
testimony on Riley’s self-defense argument regarding the
actual shooting. On this issue, Pettis said in his declaration
that if called he would have testified: “Johnny [Riley] met up
with me a couple of minutes later [after the shooting] and said
‘He [Jaramillo] tried to shoot me.’ ” If admissible, such a
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statement by Pettis would directly corroborate Riley’s trial
testimony that he thought Jaramillo moved for the gun before
Riley shot. Although such testimony by Pettis would have
constituted hearsay, in our view it is probable that the testi-
mony would have been admitted under the “excited utterance”
exception to the Washington evidence rule generally barring
admission of hearsay. Wash. R. Evid. 803(a)(2); State v.
Hardy, 946 P.2d 1175, 1181 (Wash. 1997) (en banc) (stating
that under Washington law, “[e]xcited utterances are sponta-
neous statements made while under the influence of external
physical shock before the declarant has time to calm down
enough to make a calculated statement based on self-
interest.”). See also State v. Strauss, 832 P.2d 78, 86 (Wash.
1992) (affirming trial court’s admission of victim’s statement
regarding sexual assault made over three hours after assault
under the excited utterance exception); Hardy, 946 P.2d at
1182 (holding that victims’ statements made “minutes” after
robbery were admissible under excited utterance exception).

To us, this is yet another example of how Clower’s failure
to interview Pettis resulted in actual prejudice to Riley.
Clower never interviewed Pettis, so Clower could not have
evaluated Pettis’s potentially helpful testimony for use in
Riley’s defense. The Commissioner of the Washington State
Supreme Court incorrectly considered Pettis’s potential testi-
mony to be inconsequential. But the Commissioner’s analysis
not only ignored the significance of Pettis’s potential testi-
mony about Jaramillo’s verbal threat precipitating the initial
confrontation, but also that Pettis could testify Riley told Pet-
tis minutes after the shooting that Jaramillo’s movement to his
gun provoked Riley’s shooting. This was also an unreason-
able application of Strickland. 

The state court’s reasoning also speculated that counsel
might have had some “tactical reason not to pursue Pettis as
a witness,” and noted that Pettis had a criminal record, might
have been implicated as an accomplice to Riley and misled
police about his knowledge of the incident. Notwithstanding
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whether such concerns might have justified counsel bypassing
the possible use of Pettis as a witness after interviewing him,
the record is undisputed that counsel did not contact Pettis, so
counsel cannot be presumed to have made an informed tacti-
cal decision. Those accusing Riley were gang members. It
would have been reasonable for his defense counsel to defend
him not only with his own bare testimony but also with that
of Pettis who was with him when the alleged threat was made,
and who heard Riley’s excited comment a few minutes after
the shooting.9 

Further, it was not objectively reasonable for the state court
to reject Riley’s claim based on the undisputed premise that
Pettis did not know for sure if Jaramillo or Calloway had a
gun and did not see the final critical events that followed Pet-
tis’s flight. The relevant testimony of Pettis, as we have
explained, was that Jaramillo had threatened Riley’s life and
that shortly after the shooting, Riley told Pettis that Jaramillo
had tried to shoot Riley. This testimony, if credited by the
jury, would have made Riley’s story more believable and
acceptable as a tale of self-defense. The Washington Court of
Appeals acknowledged that Pettis might “have corroborated
Riley’s assertion that he was threatened,” but that court, with
all respect, failed to attach sufficient significance to the
importance of material, corroborating evidence in this case.

9That Pettis initially did not volunteer information to the police, and
said he “didn’t know anything,” may be understandable given Pettis’s
record of prior encounters with law enforcement resulting in a criminal
record and probation. Those facts do not contradict Pettis’s declaration
testimony that, if called as a witness by Riley’s counsel, Pettis would have
testified to what he said was the truth, including that Jaramillo threatened
Riley’s life, and did so in a way sufficiently alarming that Pettis fled. Pet-
tis’s description of the threat in his declaration was as follows: “The con-
versation was friendly until Johnny [Riley] said something about the guys
being ‘wanna-bes.’ I remember those words clearly because everything
changed as soon as he said that. Even though Johnny [Riley] was just jok-
ing around, the guys got real mad. They started threatening Johnny
[Riley]. When one of them said he was going to shoot Johnny [Riley], I
ran away.” 
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The Washington State Supreme Court, through its Commis-
sioner, committed the same error. This was a cast of charac-
ters and witnesses of such a nature that corroboration most
certainly would have been of critical value to the jury, even
from an associate who originally told a different story to the
police. The government can be expected routinely to call such
cooperating accomplice witnesses in the government’s cases
in chief (even if these witnesses may have offered a different
story before trial) to corroborate the government’s version of
the events. Stephen S. Trott, Words of Warning for Prosecu-
tors Using Criminals as Witnesses, 47 Hastings L.J. 1381,
1406-08, 1425-27 (1996). Also, juries can be expected to be
keenly interested in whether witnesses should be believed,
and here in whether Riley should have been believed when he
said Jaramillo threatened him and when Riley said Jaramillo
had tried to shoot him. In this sense the use of Pettis as a cor-
roborating witness for Riley might have been all important to
corroborate critical parts of Riley’s version of the events. 

[11] We conclude that the state court’s determination was
an unreasonable application of the federal law required by
Strickland because it was objectively unreasonable. To fairly
present the theory of self-defense to the jury, we conclude that
a reasonably effective defense counsel with Riley’s interests
in mind should have been alert to and interested in having
Pettis testify to back up Riley’s story of threat, in the trial that
boiled down to the conflicting stories of Riley and Pettis, on
the one hand, and Jaramillo and Calloway, on the other. A
reasonably effective defense counsel should have at least
interviewed Pettis to confirm that Riley’s statement about Pet-
tis’s knowledge was true and to make an informed judgment
about whether Pettis’s testimony would help Riley’s claim of
self-defense. Because Riley’s counsel did not interview or call
a key witness who would have corroborated Riley’s testimony
that Riley was not the first aggressor and drew his gun in
response to a threat, a key witness who himself fled from the
threat, fearful of violence, our confidence in the verdict is
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undermined, and we are left with the firm conviction that
Riley did not get a fair shake from the legal system. 

We reverse the judgment of the district court.10 On remand,
the district court shall enter judgment granting a conditional
writ of habeas corpus directing that Riley be released from
custody unless the State of Washington begins trial proceed-
ings against Riley within a reasonable time as set by the dis-
trict court. 

REVERSED AND REMANDED. 

 

10Because we grant relief to Riley on his ineffective assistance of coun-
sel claim, we do not reach the balance of the claims that are contained in
Riley’s petition. 
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